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be illustrated from In re Ogilvie^1 where the facts were as
follows:	-——«—•—-—
A domiciled Englishwoman devised her land in Paraguay to a charity
and gave legacies to the persons who were the obligatory heirs of the
land according to Paraguayan Law. The charitable devise was void by
the lex situs to the extent of four-fifths, which was the portion reserved
for the obligatory heirs. Moreover, according to the lex sltus^ the right
of an heir to his legal portion was not affected by any other benefit that
he might have received under the will.
In a case of this description, English law, as being the law of
the testator's domicil, determines whether the foreign heir is
to be put to his election. This raises the question of construction
whether the testator has manifested an intention to pass the
foreign land, for if he has, then despite the invalidity of the will
by the lex situs the doctrine of election becomes applicable.2 The
rule evolved by English courts on this matter is that the foreign
property must be described either specifically or by necessary
implication.3 Thus, if a testator uses only general descriptive
words, as, for example, where he says,
61 devise all my estate, whatsoever or wheresoever, whether in
possession or reversion*,
he is taken to intend that his disposition shall be restricted to
such land as he is empowered to pass by a will executed in that
particular form.4 There was no difficulty of this sort in In re
Ogilvie^ since the testatrix had shown a plain intention to pass
the Paraguayan property, and therefore it was held that the
obligatory heirs must elect between what they took by the lex
situs owing to the invalidity of the charitable devise and what
they were given in the shape of legacies by the will.
*IP, said Younger J., '[the court] finds that an English testator has
by his will manifested an intention to dispose of foreign heritage away
from the foreign heir, and has, in fact, so far as words are concerned^
effectually so disposed of it, this court merely says that it is against
conscience that that foreign heir, given a legacy by the same will, and
to that extent an object of mere bounty on the part of the testator, shall
take and keep, under the protection of the foreign law, the land by
the will destined for another, without making to that other out of his
1	[1918] i Ch. 492.
2	Trotter v. Trotter (1828), 5 Bligh (N.S.)> 502.
3	Maxwellv. Maxwell (1852), 16 Beav. 106; Orrell v. Orrell (1871), L.R.
6 Ch. 302.
4	Maxwellv. Maxwell (1852), 16 Beav. 106.

